Faced with a world of multiple overlapping normative communities and jurisdictions, law often seeks universal rules and harmonization regimes. Such rules and regimes offer to tame pluralism through the imposition of common codes of conduct. The 1980 Convention on Contracts for the International Sale of Goods (CISG) is a useful example of this phenomenon. Arising from harmonization efforts dating back at least to the 1920s, the CISG purports to solve the problem of jurisdictional overlap and inconsistency in the application of domestic law to cross-border commercial transactions. To its backers, the CISG addresses intractable problems of legal uncertainty and forum shopping, creating a stable global law of trade. Thus, the CISG resolutely seeks uniformity, and those most committed to the treaty and its implementation tend to see any inconsistency in application as a problem to be solved rather than a necessary feature of how even a harmonization regime must operate in a multivariate word. This brief article takes the opposite approach, suggesting some ways in which legal pluralism inevitably creeps into the CISG regime, and treating such areas of pluralism as a reality that will never (and perhaps should never) disappear completely.
Introduction
Faced with a world of multiple overlapping normative communities and jurisdictions, law often seeks universal rules and harmonization regimes. Such rules and regimes offer to tame pluralism through the imposition of common codes of conduct. The 1980 Convention on Contracts for the International Sale of Goods (CISG) is a useful example of this phenomenon. 1 Arising from harmonization efforts dating back at least to the 1920s, the CISG purports to solve the problem of jurisdictional overlap and inconsistency in the application of domestic law to cross-border commercial transactions. To its backers, the CISG addresses intractable problems of legal uncertainty and forum shopping, creating a stable global law of trade. Thus, the CISG resolutely seeks uniformity, and those most committed to the treaty and its implementation tend to see any inconsistency in application as a problem to be solved rather than as a necessary feature of how even a harmonization regime must operate in a multivariate word. This brief article takes the opposite approach, suggesting some ways in which legal pluralism inevitably creeps into the CISG regime, and treating such areas of pluralism as a reality that will never (and perhaps should never) disappear completely.
Of course, to some degree, the entire project of the CISG is an acknowledgment of legal pluralism. Indeed, the scheme of developing an overarching transnational law of commercial trade hearkens back to the mythical idea of a lex mercatoria that operates independently of formal state law. 2 The CISG, like the Uniform Commercial Code in the USA, 3 is meant to codify law as it is already being practised in day-to-day commercial encounters. These are 'the unwritten customary rules of the trade' that theorist Gunther Teubner and others have identified as an independent social system that can sometimes harden into formal law. 4 Thus, the CISG is inherently a pluralist instrument, one that recognizes the independent valence of non-state customary norms and seeks to systematize those norms into a form of 'hard law'. However, as we will see, the document is not only itself the product of pluralism; it inevitably contains pluralism within it.
I. The pluralism within the CISG
The inherent pluralism of the CISG does not simply get codified into an international law instrument and thereby lose all of its pluralism. For although the impulse behind the CISG is to harmonize contract law and eliminate pluralism, diversity inevitably creeps back in. We can observe a number of ways in which this process of pluralism occurs. 
Interpretation of Article 7(1)
First, we can identify what seems like the most straightforward harmonization statement in the entire Convention, Article 7(1), which states that 'in the interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade'. At first blush, this provision seems to be a strong harmonization plea, not an avenue for pluralism. The message is clear: do not advance parochial or divergent local interests at the expense of uniformity. And yet, even here at its most internationalist, the Convention necessarily permits radically different interpretations of what counts as 'regard' for the document's 'international character'.
5 For example, a common law judge, seeking uniformity, might look immediately to the interpretations of the Convention previously set forth by other judges based on other factual scenarios. And, then, like all good common law judges, the judge would analogize and distinguish those cases in order to seek the best fit and justification for the overall international harmony of the doctrine.
In contrast, a civil law judge, faced with the same admonishment, would eschew looking at judicial opinions and instead give weight to scholarly commentary and exposition that aims to explain the Convention's text and shape it into a unified whole. Thus, faced with a prior court interpretation criticized by scholars, a civil law judge is likely to embrace the scholarly commentary and discount the judicial opinion, while the common law judge is likely to do just the reverse. And yet both judges would be applying the principle of Article 7(1) and acting in the name of uniformity! Accordingly, it is clear that, even when participants embrace the Convention's universalist aims, the results need not always be uniform. This is no surprise to socio-legal scholars who, for decades, have charted the myriad ways in which the law 'on the books' does not necessarily match the 'law in action' as actually interpreted and applied in everyday life. As a result, any desire for uniformity is always likely to be thwarted, at least around the margins.
Ironically, the fact that the CISG allows multiple approaches to uniformity may be partly responsible for its widespread adoption by different countries. As Vivian Curran has pointed out, the CISG is both a 'seamless text that precedes the cases', qualifying it as law to the civil law mind, and a law whose uniformity and coherence over time will be created by judicial opinions interpreted pursuant to Article 7(1), just as the common law method expects. 6 The CISG therefore appeals to both civil law and common law mindsets, and this pluralism at the core of the CISG is undoubtedly a fundamental reason it has been so widely adopted and used. 5 See Vivian Grosswald Curran, 'A Comparative Perspective on the CISG' in Harry M Flechtner et al (eds), Drafting Contracts under the CISG (Oxford University Press 2008) 49, 50 (pursuing differences between common and civil law approaches to uniformity). 6 Ibid 60.
Issues excluded from the CISG
A second sphere of pluralism lies in all of the many areas of transnational contract that are expressly excluded from the CISG. Most importantly, Article 2(a) leaves the extremely important field of consumer contracts out of the purview of the CISG altogether. States differ greatly in their efforts to strike the balance between the rights of vendors and the rights of consumers, particularly at a time when the rise of boilerplate and contracts of adhesion has put pressure on the traditional conception of contracts simply as bargained-for exchanges among negotiating partners. 7 At least in the consumer context, unequal power between the parties to the contract has rendered such contracts more akin to elements of the product itself, potentially to be governed by tort law and consumer protection legislation not by contract law. In this significant area, the CISG holds no sway, letting many pluralist flowers bloom.
The CISG also explicitly excludes questions of contract validity from its purview. Article 4 makes clear that the Convention addresses only contract formation and the interpretation of rights and obligations under the contract itself. Accordingly, if a State chooses to adopt a robust law of unconscionability, for example, that law might be interposed to declare a contract invalid regardless of the provisions of the CISG. Again, this clause allows for significant pluralism because of the potential to impose public policy requirements on questions of whether a valid contract was formed in the first place.
Lacunae in the text of the CISG
Third, even with regard to matters generally within the ambit of the Convention, there are, inevitably, lacunae. Article 7(2) focuses on such lacunae when the Convention seems to cover a topic but does not expressly provide a rule to resolve that issue. In an effort to fend off pluralism, Article 7(2) first states that if the Convention does not expressly settle a 'question[] concerning [a] matter[] governed by this Convention,' then courts are to look to 'the general principles on which [the Convention] is based' to answer the question. In the absence of general principles, which should be rare, Article 7(2) directs interpreters to 'the law applicable by virtue of the rules of private international law,' which are also known as conflict-of-law rules.
The classic example of a 'gap' within the Convention is Article 78. Article 78 provides that '[i]f a party fails to pay the price or any other sum that is in arrears, the other party is entitled to interest on it'. Here, although the Convention provides that the other party is entitled to interest, it does not offer any guidance regarding how the interest is to be calculated. 8 
Ambiguity in the text of the CISG
A fourth area of pluralism arises where the provisions of the Convention themselves are sufficiently ambiguous that they are internally open to interpretation. Such ambiguities inevitably provide opportunities for judges and arbitrators to diverge in their application of a given contractual provision. As Paul Stephan has argued:
[t]he very extent of the convention, as well as the rules applicable to contracts within its coverage, remains sufficiently unclear to allow decisionmakers to make almost any choice they wish. Moreover, even when the language of the CISG follows that of preexisting rules, such as those of Article 2 of the UCC, it still displaces the clarifying glosses that national courts have given to domestic law.
9
These ambiguities are yet another form of gap, and they may be inevitable, given that the drafters needed to create a document that would satisfy so many signatory nations. Not surprisingly, differences of opinion were papered over in vague language that could appeal to all. The result, however, is not uniformity but, rather, a potential pluralism of interpretations. Let us try out some concrete examples. 10 Assume that a corporation in one signatory state-say, Germany-enters into a contract with a corporation from another signatory state-say, the USA. Article 1(1)(a) states that the Convention governs contracts 'between parties whose places of business are in different states', each of which has joined the Convention. Thus, it appears straightforward that the Convention will apply to this contract. However, what if the German corporation has a US office that handles all contractual matters related to US businesses? Does this still count as a German corporation, or will this contract no longer be governed by the CISG? According to Article 10(a) of the Convention, if a party has more than one place of business, that 'which has the closest relationship to the contract and its performance' is the one that matters. But then we have an interpretive question. Is the relevant place of business the US office of the German corporation, which is where the contract was presumably negotiated and administered, or is it the German location where, perhaps, the goods at issue are manufactured or from which they are shipped?
Similarly, we can imagine ambiguities as to whether a given contract primarily concerns goods, which would make the contract subject to the Convention, or services, which would not, pursuant to Article 3(2)-for example, if the contract required the German company not only to sell equipment but also to provide maintenance, customization of the equipment, and training as to its use. In this scenario, are the goods or the services the 'preponderant' aspect of the contract?
Next, as noted above, the CISG purports to exclude questions of contract validity from its ambit. It is sometimes difficult, however, to separate out a validity question from a question of the contract's substantive terms. For example, if a contract price is stated in Euros, but a local state law in the USA requires that contracts must be in dollars, is that a matter of contract validity to be subject to the local state law or is that merely a pricing term in a contract that the convention covers?
Finally, there is Article 6, which permits parties to 'exclude the application of this Convention or, subject to Article 12, derogate from or vary the effect of any of its provisions'. This seems to be a straightforward party autonomy principle, but courts and commentators can vary regarding whether such an exclusion can occur implicitly or whether instead such an exclusion must be explicit under the terms of the contract itself.
11 Obviously, this difference in interpretation will result in divergence of the law applicable to the contract.
We could go on and on. Some of these sorts of ambiguities, of course, are inherent in any attempt to produce a legal code. Human activity is simply too varied to be fully captured ex ante by a statute. There will always be gray areas that require subsequent interpretation. Additional ambiguities are inherent in the vagaries of language, which is often imprecise or subject to double meanings. And for an international legal instrument, the imprecision of language is multiplied by the act of translation. Finally, as noted above, still other ambiguities are deliberately left in an international convention because negotiators cannot agree on a definitive meaning or interpretation. However, whatever the reason, it is clear that such ambiguities cannot simply be wished away in the CISG's harmonization effort.
Thus, we see at least four distinct areas where pluralism seeps into the CISG: (1) areas arguably not within the ambit of the Convention; (2) areas covered by the Convention but where gaps can be filled based on general principles of the Convention; (3) areas covered by the Convention, but where gaps are filled by reference to a local choice-of-law principle; and (4) areas where the provisions of the Convention themselves are sufficiently ambiguous that they are internally open to interpretation.
For all of these reasons, it is difficult to deny that legal pluralism is inevitably present, even in this document that seeks unity and harmonization. This is not in any respect meant to be a criticism of the Convention or to suggest that anything incompetent or nefarious took place during the drafting. It is simply to acknowledge that no harmonization scheme ultimately eradicates pluralism entirely.
II. Why legal pluralism within the CISG is neither a surprise nor a cause for concern
Is all of this pluralism a cause for concern? Interestingly, most proponents of the CISG seem to think so. Any space for competing interpretations is seen as a problem to be solved rather than a necessary feature of the system. For example, one commentator refers to the fact, discussed above, that the same words in a uniform convention can be interpreted differently in different countries as a 'problem [that] cannot be ignored'.
12 Likewise, another rejects one possible interpretation of Article 1 as running 'counter to the spirit of uniformity' embodied in the CISG. 13 And, of course, we see multiple websites, scholarly commentaries, and other materials designed to promote the uniformity of interpretation and application of the CISG.
14 One reason that legal pluralism is viewed as a problem is that advocates of harmonization appear to universally fear the possibility that parties might engage in forum shopping to find the most advantageous law or Convention interpretation. But, is forum shopping necessarily such an evil that it provides a sufficient reason, in and of itself, to choose one jurisdictional scheme over another? Certainly, not without closer scrutiny. As Larry Kramer has pointed out, '[t]he assumption that it is unfair to allow plaintiffs to [forum-shop] presupposes a "correct" or "fair" baseline defining how often the plaintiff's choice ought to prevail'. 15 Indeed, if it is legitimate to have different jurisdictional entities applying distinct bodies of law, why should the law not vary depending on where a suit is brought and why is it necessarily unfair to give parties this choice? Brainerd Currie, arguably the most influential American choice-of-law theorist, downplayed the importance of forum shopping, particularly if preventing it required sacrificing substantive policies. 16 And even if one believes forum shopping is a problem, it is difficult to evaluate this concern without empirical data. For example, other factors beyond choices about substantive norms may well have a strong impact on forum choice. If most parties consult a local attorney, how many attorneys are willing or able to file suit and litigate in a foreign jurisdiction? How might the existence (or non-existence) of regular referral arrangements affect this choice? Thus, on both normative and empirical grounds, there is at least some cause to question the reflexive concern about excessive forum shopping without further exploration of the extent of the problem. in Brainerd Currie (ed), Selected Essays on the Conflict of Laws (Duke University Press 1963) (suggesting that, at least in some circumstances, forum shopping is 'positively commendable' and arguing that 'we need to take a harder and closer look at the ideal of uniformity and the condemnation of forum-shopping'). Currie has, of course, been criticized for emphasizing the policies underlying substantive laws to the exclusion of more general choice-of-law policies, such as the need to minimize forum shopping and enhance uniformity and predictability. Alongside the forum-shopping concern is a related concern about legal uncertainty. We are told that parties want certainty regarding the law to be applied and that any ambiguity therefore increases transaction costs. However, as with forum shopping, such a concern may not be borne out empirically, at least with regard to contracts. To begin with, it is not at all clear that parties always value certainty above all else. Indeed, too much legal certainty decreases flexibility, which many parties may actually prefer.
18 After all, in order to achieve certainty, a legal regime must provide more and more detailed rules to cover every situation. But the more such rules that exist, the more likely that the parties will encounter default rules that they actually wish to modify or avoid, requiring them to spend time and effort trying to contract around those default rules. This process of modifying default rules involves the very transaction costs that we are told legal certainty is meant to avoid.
Moreover, the precise legal regime to be applied to a contract-whether certain or uncertain-is often essentially irrelevant to the parties in actual practice, and, therefore, the existence of pluralism is not a significant threat. In his classic study of form contracts in the business-to-business context, Stewart Macaulay revealed that such contracts often remain completely unchanged even when intervening legal developments alter the landscape for such contracts and should have dictated alterations in the contracts themselves. 19 According to Macaulay, the parties rarely resort to litigation to resolve contract disputes anyway and, therefore, rely upon the relationships and practices built up over an ongoing course of dealing far more than the precise terms of the contract law as interpreted by the courts. As Macaulay recounts, '[c]ontract planning and contract law, at best, stand at the margin of important long-term continuing business relations. Business people often do not plan, exhibit great care in drafting contracts, pay much attention to those that lawyers carefully draft, or honor a legal approach to business relationships'. 20 Instead, Macaulay argues, 'business cultures' tend to have more impact on contractual relations than the precise legal regime being used.
When we look at cases under the Convention, we see similar evidence that the reality on the ground is less affected by the terms of the Convention than we might initially assume. Indeed, one study of CISG cases in the USA, France, and Germany found that many international sales do not even specify the governing entitled to expect in a "fair" system'. Larry Kramer (n 15) 313-14 n 117. He 'share[s] the intuition that it is "unfair" if plaintiffs can always choose among the potentially applicable laws' but is 'loath to rely on an intuition that [he] cannot satisfactorily defend simply because it is widely shared'. Ibid 314 n 117. Of course, to the extent forum shopping creates uncertainty, parties may attempt to contract around the problem through forum selection and choice-of-law clauses (at least in contractually based cases), or may contractually choose non-litigation alternatives. These 'solutions' depend in part, however, on the law applied to the contractual provisions. 18 See Stephan (n 9) 747. law to be applied-either the CISG or any other. 21 For example, in twenty-four out of thirty-eight US cases studied, the parties did not provide for the law governing their contracts, let alone opt in or out of the CISG, and in two other cases the parties had sent standardized forms or unilaterally provided for the applicable law without seeking the agreement of the other party on the issue. 22 In other words, in twenty-four out of thirty-eight cases, or 63 per cent, the parties were not sufficiently concerned with the applicable law to include a provision in this respect or to ensure that it would be enforceable. Likewise, in Germany, in more than 75 per cent of the cases that discussed the existence of a choice-of-law clause, the parties did not provide for the applicable law to their contract of sale. 23 And in France, out of twenty-four cases applying the CISG, it appears that parties seriously addressed the issue of the applicable law in only one case. 24 Turning to arbitration, a study of thirty arbitral awards that applied the CISG reveals that the parties provided for the applicable law in only 60 per cent of the cases.
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Of course, these are small sample sizes, and it may be that so few contracts are ever litigated that this is an unrepresentative group. However, in some ways that is the point. If litigation is rare and parties draft their contracts without much concern for the applicable law, then we should at least question how important having a fully harmonized regime actually is. Instead, it seems likely that the prior course of dealing among contracting parties, their cultural expectations, their sense of shared norms, and so forth are at least as important as the universalist rules provided by the Convention.
III. The CISG's influence on the pluralist development of transnational contract law
None of the preceding discussion should be taken to mean that having a convention on the international sale of goods is a bad idea or somehow has no effect at all. But the important impacts of the CISG may arise in different and more subtle ways than its proponents generally assume. This last section suggests two ways that the CISG likely shapes the pluralist development of transnational contract law.
1. The CISG as a potential force for shifting legal consciousness Law helps to shape norms and expectations over time, and those norms slowly become part of legal consciousness-the day-to-day sense people have regarding 'the way things are'. Thus, the rules embodied in the CISG are both derived from commercial practice and, over time, will inevitably shape commercial culture in an endless feedback loop. Accordingly, it may be that the existence of the CISG will contribute to a harmonization of social practice as people imbibe the expectations codified in the Convention. And courts may, over time, also interpret their own local contractual regimes with reference to the Convention and its norms, which also contributes to harmonization over time.
This subtle process of norm development may ultimately be the way in which the CISG most contributes to harmonization-not by literally enforcing uniformity but, rather, by influencing the pluralist development of transnational contract law. Socio-legal scholars have long argued that law operates as much by influencing modes of thought as by determining conduct in any specific case. 26 It is a constitutive part of culture, shaping and determining social relations 27 and providing 'a distinctive manner of imagining the real'. 28 For example, '[l]ong before we ever think about going to a courtroom, we encounter landlords and tenants, husbands and wives, barkeeps and hotel guests-roles that already embed a variety of juridical notions'. 29 Indeed, we cannot escape the categories and discourses that law supplies. 30 practices without describing the legal relations among the people involved-legal relations that don't simply condition how the people relate to each other but to an important extent define the constitutive terms of the relationship'. 32 Because legal categories and ideas suffuse social life, 33 scholars have studied both how people think about the law and the ways in which largely inchoate ideas about the law can affect decisions they make. 34 Sally Engle Merry observes legal consciousness in 'the way people conceive of the "natural" and normal way of doing things, their habitual patterns of talk and action, and their commonsense understanding of the world'. 35 These understandings are often taken for granted. This is because legal consciousness may be so much a part of an individual's worldview that it is present even when law is seemingly absent from an understanding or construction of life events. 36 Thus, '[w]e are not merely the inert recipients of law's external pressures. Rather, we have imbibed law's images and meanings so that they seem our own'. 37 Law is an often unnoticed, but nevertheless crucial, presence in our ideas of what is fair, appropriate, or natural.
This focus on law in everyday life 39 recognizes that people interpret their experiences by drawing on a collaboration of law and other social structures. 40 These interpretations may be widely varied and will, of course, depend partly on social class, prior contacts with the law, and political standing. 41 Nevertheless, legal consciousness constitutes an ongoing interaction between official norms as embodied in the common sense categories of daily life and each individual's participation in the process of constructing legality.
42 Accordingly, legal consciousness includes the ways in which individuals themselves deploy, transform, or subvert official legal understandings and thereby 'construct' law on the ground. 43 We all take part in the construction of legal consciousness, even as we are also inevitably affected by the legal categories of the social structures around us.
Although a detailed discussion of the legal consciousness literature is beyond the scope of this article, it seems clear that an international law instrument such as the CISG provides a mechanism for influencing cognitive categories and behaviour over time. And while it is difficult to definitively prove a direct causal link between a legal conception and an individual's category of thought, it does not mean that such processes are not very powerful determinants of how we think. Accordingly, what it means to enter into a transnational business relationship, ' (1996) 30 Law and Society Review 7, 14 (asserting that their 'study points to the mutuality and inseparability of law, culture, identity and experience' and that '[l]aw is one of the elements that constitute the categories and routines of everyday life'); Sarat (n 34) 346 (arguing that welfare recipients, for example, 'use legal ideas to interpret and make sense of their relationship to the welfare bureaucracy even as they refine those ideas by making claims the meaning and moral content of which are often at variance with dominant understandings'). 41 how contracts work, what expectations are 'reasonable,' and so on will all be shaped at least partially by the framework the Convention promulgates and inculcates. Thus, the Convention may have long-term impacts on the harmonization of cultural expectations and cognitive categories. However, this is a very different type of process from the top-down unification regimes usually envisioned when conventions of this sort are drafted.
The CISG as a potential forum for dialogue among multiple jurisdictions
Harmonization proponents tend to view legal pluralism, jurisdictional overlap, and hybrid legal spaces as a problem to be solved by stamping it out, rather than as a reality to be shaped and influenced over time. Indeed, even when jurisdictional overlap or regulatory interdependence is undeniable, we see what Robert Ahdieh has termed 'the standard dualist response'. 44 Law seeks to delimit each entity's jurisdiction and authority more effectively and thereby eliminate such overlap. This paradigm of jurisdictional line drawing has been prevalent both in the international/transnational realm 45 and in discussions of federalism, 46 as courts and scholars try to demarcate distinct spheres for state and federal authority. As Ahdieh notes, '[s]uch reactions are hardly surprising. At heart, they reflect some visceral sense of law's project as one of categorization, clear definition, and line-drawing'. 47 Yet this single-minded focus on certainty and clarity not only fails to describe a globalized world of inevitable cross-border jurisdictional overlap but also ignores the crucial question of whether leaving open space for such overlapping regulatory authority might actually be beneficial. Indeed, while jurisdictional overlap is frequently viewed as a problem because it potentially creates conflicting obligations and uncertainty, we might also view jurisdictional redundancy as a necessary adaptive feature of a multivariate, pluralist legal system. The very existence of 44 overlapping jurisdictional claims often leads to a nuanced negotiation-either explicit or implicit-between or among the various communities making those claims. 48 And what is likely to emerge is an amalgam of local and international law that may aid the development of each.
In focusing on the pluralist opportunities inherent in jurisdictional overlap, I echo the insights of Robert Cover's article 'The Uses of Jurisdictional Redundancy'. 49 Cover analysed American federalism and celebrated the benefits that accrue from having multiple overlapping jurisdictional assertions. Such benefits include a greater possibility for error correction, a more robust field for norm articulation, and a larger space for creative innovation. 50 Moreover, when decision makers are forced to consider the existence of other possible decision makers, they may tend to adopt, over time, a more restrained view of their own power and come to see themselves as part of a larger tapestry of decision making in which they are not the only potentially relevant voice. Finally, although Cover acknowledged that it might seem perverse 'to seek out a messy and indeterminate end to conflicts which may be tied neatly together by a single authoritative verdict', he nevertheless argued that we should 'embrace' a system 'that permits tensions and conflicts of the social order' to be played out in the jurisdictional structure of the system. 51 More recently, Judith Resnik has noted the 'multiple ports of entry' that a federalist system creates 52 and has argued that what constitutes the appropriate spheres for 'local', 'national', and 'international' regulation and adjudication changes over time and should not be essentialized. 53 Building on these principles, we can perhaps identify two different strategies for responding to legal pluralism. On the one hand, when facing an issue of intersystemic complexity, we can seek to bring order by engaging in pre-emption, line drawing, and delimiting separate spheres of authority. This is what Cover calls a 'jurispathic' approach because it necessarily requires the decision maker to anoint one legal regime as the legitimate authority and decree that all other regimes are disabled from applying their norms. In doing so, the decision maker 'kills off' conflicting interpretations and authorities. 54 The contrasting approach is what Cover would call 'jurisgenerative'. 55 This pluralist approach seeks modes of accommodation, deference, and hybridity that will allow multiple jurisdictions to continue to speak to a particular legal problem, without blocking the dialogue among systems. 56 In the context of the CISG, we might look at all of the various forms of pluralism that were identified previously not as problems but, rather, as opportunities to foster a dialogue among transnational business norms, statebased norms, and the norms articulated in the Convention.
To see how this dialogic approach might work, it may be instructive to look at the way that one common law judge, US Supreme Court Justice Ruth Bader Ginsburg, navigates the relative domains of state and federal sovereignty. Often, as with international versus national law, such choices are built on binary decision making and clear lines of demarcation. Either a case is within state jurisdiction or federal; either state law or federal law applies, and so on. But Ginsburg tends to favour overlapping jurisdictional schemes and more deferential accommodation of multiple interests. In the three cases that follow, she works hard to achieve this sort of pluralist resolution, even when the path for doing so is less than obvious.
The first is Gasperini presented a particularly difficult application of the doctrine because both the state and federal interests at stake were so strong. New York had passed a tort-reform statute that sought to rein in what were perceived to be excessive jury awards. 59 Under the statute, state appellate courts were empowered to review the size of jury verdicts and to order new trials whenever the jury's award 'deviates materially from what would be reasonable compensation'. 60 Thus, it would seem that, if such a situation happened to arise in a state law case brought in federal court, the federal appellate court should, pursuant to Erie and its progeny, apply the New York law allowing appellate re-examination of the jury verdict. However, under the Seventh Amendment of the US Constitution, which governs proceedings in federal court but not in state court, 'the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law'. 61 This provision would normally block a federal court from conducting the sort of review mandated by the New York law. Accordingly, the Supreme Court was faced with the question of which rule would prevail in a state-law suit brought in a federal court in New York.
Justice Scalia, in dissent, took the jurispathic path, arguing categorically that federal courts must follow the Seventh Amendment's command regardless of what a New York court would do. 62 Thus, the New York law would have no impact at all in a federal suit of this kind. In contrast, Justice Ginsburg worked hard to create a Solomonic solution, whereby both New York's tort-reform interests and the Seventh Amendment could be accommodated. To do this, Ginsburg construed the Seventh Amendment's re-examination clause to apply to federal appellate courts but not to the traditional power of federal trial judges to grant new trials notwithstanding a contrary jury verdict. 63 Thus, she reasoned that New York's law controlling compensation awards for excessiveness or inadequacy could be given effect, without detriment to the Seventh Amendment, if the review standard set out in the state statute were applied by the federal trial court judge, with appellate control of the trial court's ruling confined to 'abuse of discretion'. 64 Under this approach, the trial judge could apply state law reviewing the jury verdict, thereby retaining this state policy choice in state law cases tried in federal courts, 65 while the Seventh Amendment prohibition on reexamining jury verdicts would continue to bind the federal appellate court (absent a flagrant abuse of discretion).
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Whatever one thinks of the soundness of Ginsburg's historical and jurisprudential analysis, what is most significant is the extraordinarily creative way in which Ginsburg worked to accommodate both state and federal interests. Had the Court adopted Justice Scalia's approach, a litigant from outside New York involved in a state law suit with a New Yorker would be able to avoid the state's tort-reform provision simply by filing that case in, or removing that case to, federal court. On the other hand, had the Court simply applied the state law without limitations, it would have been ignoring the significant command of the US Constitution regarding the sanctity of jury verdicts. By splitting the difference, the Court arguably protected the core of both state and federal interests at stake.
In Shady Grove Orthopedic Associates, P.A. v Allstate Insurance Co., 67 Ginsburg again sought to vindicate both state and federal interests in an Erie case. This time the question was whether, in a federal court, Rule 23 of the Federal Rules of Civil Procedure, governing class actions, would override another New York state law, this one aimed at preventing certain kinds of suits from being brought as class actions. Justice Scalia's plurality opinion took the jurispathic position that because the state law addressed class action suits it was necessarily trumped by Rule 23 in cases heard in federal courts. 68 Ginsburg, in dissent, chose a more nuanced reading. She took Scalia to task for 'relentlessly' making choices that would override state law. 69 Instead, she pointed out-in true pluralist fashion-that 'before undermining state legislation' the Court should ask whether the federal and state laws truly conflict. 70 Thus, in contrast to the plurality opinion, she 'would continue to interpret Federal Rules with awareness of, and sensitivity to, important state regulatory policies'. 71 Taking this approach, she read Rule 23 to dictate only the procedures for certifying and pursuing a class action claim. In contrast, she argued, the New York state law addressed what sort of relief could be pursued through the class mechanism.
72 And, as with Gasperini, regardless of whether one agrees with her particular way of accommodating both federal and state law, there can be no doubting her passion to pursue an approach to Erie that attempts to provide maximum space for the effectuation of important state policy judgments.
Ginsburg's approach to federal pre-emption law seems to suggest the same impulse towards mutual accommodation and splitting the difference. For example, in American Airlines, Inc. v Wolens, 73 the question was whether the federal law deregulating the airline industry pre-empted state consumer fraud and breach-of-contract claims brought against American Airlines related to changes the airline made unilaterally and retroactively to its frequent-flyer program. Two justices argued that federal law pre-empted both the fraud and contract claims, 74 while another argued that neither type of claim should be deemed pre-empted. 75 upon by the parties themselves. Thus, they could be maintained without running afoul of the Airline Deregulation Act. 79 In each of these cases, we see Ginsburg working mightily to make subtle distinctions so as to preserve space for both federal and state interests to be vindicated. Indeed, none of the conclusions Ginsburg reached were clearly dictated by the cases, rules, or statutes she interpreted. 80 Thus, they are actually best understood as efforts to maintain a pluralist structure to American federalism, one that will allow sufficient play in the joints and overlapping jurisdiction so that all sovereignties are afforded an opportunity to weigh in with policy judgments. So too it can be for the CISG, with judges (and contracting parties) building an amalgam of international and local law, through both interpretation and norm inculcation over time.
IV. Conclusion
When we move beyond the rhetoric and look at the CISG in practice, it strikes me that what we find is not the top-down unification of diverse local law that we might first have expected and that some proponents of the CISG assume is the sole aim of the entire harmonization effort. Instead, we see a document not only assembled from pluralist civil and common law influences but also one that is itself inevitably subject to pluralist influences. First, even the Convention's unifying language can be interpreted in different ways based on different linguistic and legal contexts. Second, there are many important areas of transnational contract law deliberately excluded from the CISG and thereby left subject to multiple regulatory regimes. Third, even in areas covered by the Convention, the very text of the document builds in lacunae where local legal traditions or conflictof-laws principles will fill the void. Fourth, the language of the Convention inevitably contains ambiguities that are subject to multiple interpretations. And, of course, we know that in many cases parties will often rely more on their various business contexts and cultures and less on the unifying vision of international law.
However, all this pluralism does not mean the CISG is flawed or a failure. It just means that we need to recognize the inevitable pluralism within universal harmonization schemes. And if we want to move towards a set of more broadly held norms, we need to understand that such change will come gradually, through shifts in legal consciousness over time and through nuanced interpretation that seeks to knit together local and international norms into a new combination that builds pluralism into the fabric of the regime. In the end, pluralism may provide a more durable framework for evaluating the long-term efficacy of an international legal instrument than the false hope of imposed universality. 79 Ibid 228-9. 80 See, eg, Richard D Freer, 'Some Thoughts on the State of Erie After Gasperini' (1998) 76 Texas Law Review 1637 (criticizing the decision).
